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Opinion by Judge Thompacon

THOMPSOR], Circuit Judge:

Ka:is Vargas ("Vargas") appeals the diastrict court’s denial
af her application for a stay of execution filed on behalf of har
gon, Jaremy Sagastagul {('Sagastequi'), a Washingeon atate
priscnsz, who iE scheduled to be executed on October 13, 1926
Tha distriot court held thar Vargaa lacked standing as
Sagastegul’'s "naxt friend" and that the district court tharefore

lmoked jurigdiotion to antartain hﬁr application. The court
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dismiseed her case, but issued a certificate of appealability to
this court.?

We conclude that Vargas has produced sufficient new eavidence
pertaining to Sagastegui’s alleged incompetence, not conaidered at
the lagt state court competency hearing two-and-a-half years ago,
ta suppeort her standing for the purpceses of invoking our
jurisdiction to issgue a stay. Accordingly, we revarse the
district court, issue a stay of execution, and remard bBhig
proceeding to khe district court for remand to the sbaze courkt to
pezmit the acate tc hold an svidentiary hearing to dstermine

Sagastegul’'s present compateancy.

I. FACTUAL BACKGRCUND

A complece deagoription of Sagastequl’s offense and state

court proceedings appears in Spate v. Sagaatequi, 135 Wash, 24 87,
954 P.2d 1311 (1%%8). Sagastegui admitted sodomizing and killing

a Ehree-yvear old boy whom he was babveitcing and killing the bhoy'e
mother and her friend. He teotified he enjoyed the killings, and
would have gone to a food court and killed more pecple had he not
been fesling tired.

on Movembery 22, 1355, Bagastsagul wa3 formally charged with
three counts of aggravated murder in the first degree. Prior co
trial, Bagastegul undezwent a 15-day mental exam at Eastern State
Hospital., The exanining panel, consisting of a competency

therapist, a elinical paycheslogiss, and a psychiatrist, dizanosed

1 The diatrict court dismizsged as mootb Vargas'= motiona for a

e AE amuvasiikseam oand Fhe eratafo mEakdsan Fars aimmarTir 1 8ma aas )
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Sagagtegui aa suffering from Alcohal Dependence, Eplsaodig;
Polysubscance Abuss; aad Antisocial Perscpnality Disorder with
Marcimsistic Featurea, hut unequivecally concluded he was
competent. Based on the axamining panal’s report, the trial court
found Sagastegqul competent to stand trial. A jury trial began cn
January 30, 159%5. Sagastegul represented himself, assisted by
advisory counael. AT the conclusion of jury pelecrtion, Sagastegui
pleaded guilty to all three charges of aggravared first degree
murdser. Az the penalty phase, Sagastegul refused to permit the
intraduction of any mitigabing svidence. Ha wa3 genteanced ta
death.

on Mavch 11, 1396, the trial court considersd Sagaategui’s
requeat to waive his righte to appeal and to the assistance of
aounsal feor any review of his sentence. The trial court again
considersd Sagastegui’s competeace, The trial court guesticned
Eagascequi orally and reviewsd his rasponse to a writtan
quastionnaire. Tha court alsa considered teatimeey Lrom mental
healtn profeasionals who had previcusly examinad Sagastegui at
Eastern State Hospital. Ul tmately, the crial court entered
rindings of fact and conclusions of law and expreessly found that
Sagastegui was mentally comperent and aole to walve his righte to
appeal and to a3asiscance of counsel. The trial court noted that
Sagascequi’s decision to waive his rights to appeal and to the
aggigrance of counsel wae made voluntarily, inkelligently, anc
knowingly.

Meanwhile, David G. Grubb, M.D., a peychiatrist for the

Washingtzn State Penitentiary ("the Peniteatiary"}!, had conducted
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8 routine mental health evaluation of Sagastegui ta determine if
sagastegui needed to continue to ke kept in the Penitentlary’s
mental health ward. Grubb’s written evaluation is dated February
21, 189§, but it was not prasented to the trial court for thar
court's conpideration at the March 19%6 competency hearing. Dr.
Grubb cbserved "no paychosis, thought diserder or parancia® in
Sagastegui. He found Sagascegui's mood inappropriate, but he
derermined that Sagastequl was generally ccherent. He diagnosaed
Sagastegui as suffering from Prebable Bipolar Discrder wita
dspreasive episodes; Explosive Discrder, probably related to
kipslar disorder; Post-Traumatic Stress Dasarder by history;
Alconol Abuse; Bisexual Orlentatisn) and Probable Mixed
Personality Discrdear, Dr. Grubb staced nc opinion about
tagaategui‘s competence. but conciuded he did "not seem to be in
need of any medication.”®

On May §, 158%7, Carry 3. Wekar, Fh.O., a psycnologist for the
Panitenclary, interviswed Sagactegui for twenty minutes to sssass
a reguast by Sagastegui to live at the Penitentiary’s Epecial
Housing Unit. Dr. Weber mads ro diagnoses and stated oo gpinion
A8 Lo Sagastegui’s compecanca. He did conclude that Sagastegui
"was orianted and displayed no 8igns of mencal or emoticnal
illness or of impalred ccontact with reailcy." Dr. Weber also
reported that Sagastagui had commitbed some "InZracticna,”
ircluding an spiscde where Sagastegqul "became angerad and tore up

hiz mattress ard oroke hie TV.®

i
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Gn April 30, 1998, the Supreme Court of Washington affirmed

Sagastequi's sentence of death. gShate v. Sagasteaui, 135 Wash.2d
§7, 554 F.2d 1311 (Wash. 15598} len bane) .

On May 7, 13%%%, Renald ©. Fage, Ph.D., a clinical
peychalogiat for the Penitentiary, avaluatec Sagastagui *tc asgess
poaaible psycrosis and suicical potential" and issued a raport.
Ur. Page reviewsd Sagastegui’s file and interviewed him for 30

minutes. He noted that Sagastegui had been prascribed Depakots

and Thorazine, which decreased his emotional instabiliry, promoted
gedaticn, and enabled him te sleep 16 hours per day. Dr. Page

conducced a standard Mental Statua Evaluation on Sagascegui with
the following repulta:

Thip man was unable to subtract sexial 7'z bayond 23,
Hig interpretatlon of eimple proverbs was difficult to
alicit exgep: for a correct abstraction on "lock before
you leap." Mr. Sagastegui sesmed aler:, well orienced,
and attentive. His self repore was satisfactorily well
organized. Memory for recent and remcte events was
rather improeciss cr ganeral. Mood wae poaitive, with
congruent affect. Speech conten: appearad luecid,
without apparent thovght disorder. Mr. Baga@teguil
denisd suicidalfaggauitiva ideaticn claiming, "thac
would be kind aof =illy since the Scate's going bo do it
for me." Ineight may be partial and judgmant highly
questionakle.

Dr. Paga diagnceed Sagasteqgul as suffering form Atypical
feychogie, now 1 remigeion; Alcchel abusa, now in remisgict; and
Personality Discrder NOS. He determinad Sagastegul’e Global

Asgessment of Punctioning ("GAF") acora o be 55.2 Dr. Page

F A GAF scare is a raugh eatimate of an individual‘a
paychological, sccial, and sccupational furcticoning used to
raflect the indivwidual's need for treatment. Diagnosbic and
Stacigtigal Manual of Menzal Discrdexs 29 (3rd. ed, rev. 1387). A
GAT score of 55 indicaces at leas:- moderate gymptoms o modarate
difficulty in szclal, secupaticnal, or social functblonlng., Id, at
1a.
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conciuded that Sagastegui’s “current peychotropic regime" should
be continued because ha could be emoticnally unetable if deprived
of hie madicarion and atated that he "reportedly decompensates to
near peychosis without psychotropica, hence he 1s at risk of
decompeaneation at anytime when medicatisn way be refused or
digcontinued." Dr. Page offerad no opinlon as to Sacasteguirs
competence. Dr. Page concluded hie report by noting that a
prognosis was "a moot igsus conaldering [Sagastegui-al pending
death sentencea, FPor the remaiznder of hie lifetime I find no
reagon Lo expect algrificarnt change from hia curren:c fragile/
tenucus reality contact and ongoing potential for regresaicn to
atypleocal peychosls.”

Ir a report dated Septembmr 22, 19%0, A. Stevapn Frankel,
Fh.C., J.D., a clinlecal psychologist epeciallzisg in the diagneoals
and treatment of Disacciative Ident:ity Digorder {*DIL", indicatad
he had reviewad the reporta of the menta®l health exparts whao had
examined Sagastegul and testified at the state court’s March 11,
19536 hmaring. Dr. Frankel etatad that DID, which was fozmezly
known a3 Multiple Parscnalicy Discrder, is a difficult disorder bo

iagnoee and chat the posmibility that Sagestegui auffera fream DBID
Thaa apparently not even been addressed, nuch less ruled cut.” He
cpined that many of the observaticne in Sagastegul’s prior
competeancy repcrte "could reflect the presence of DID.* Dr.
FrankKe. acrongly recommended a full and pomplete evaluation of
Sagaetesul to Tule out the posaibility that he suffers from DID.
On Sapttﬁh:r 23, 1%%8, Katie Vargas, Sagagtegui's mother,

filed a motion in che Washington Supreme Court to parbicipate as
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her son's next friend, and to file a personal restraint petition
on his behalf.

&n Sepcember 26, 1998, G. Christian Harris, M.D., reviewed
Sagastegui‘'s £ile and interviewed him for twa hours at the request
of the Btate of Washiagton'se Attorney General‘a Office. Dr,
Harris did ackt éenduct a Mental Status Exam o any otbher
paychological cesting. In a repor: dated Septemper 28, 1898, Dr.
Harrls diagnosed Sagastegui as suffering from cnly an Antisocial
Peracnalizy. Dr. Harris detected some signs of depression but
concluded "this depression is related to his liZestyle." Dr.
Harris found "zo avidence that [Sagastegui’g] pental dlacrders ars
impacting his decision making in the legal procesaess invalved in
hia pleading guilcy and nia decision to not appeal hiz deach
sentence." Dr. Harria noted:

Some might questisn [my finding thar Sagastegui is

competent and suffers from no mental disordsr thac is

interfering with kis ability €4 evaluate hila aituation

and make appropriate decisicne) from the standpoint that
chare lo gvidarica in the record that this man wanked to

die for years and some might speculate that he has
committed these terrible crimee and pled gullty to tham
with hopes that the state’'a capltal punishment statute
will take the mattar of his lifa and death ocut of hia
hands, My opinion regarding this pessibility is chat ik
remalns a moot point. I do not copsider that wanking ko
die 18 neceasarily evidence that a person is demeanted ar
that a "meatal dAisordert 13 necessarlly causing che
individual to wiah for death,

br. Harria supplemented his report with a letter con Eeﬁtumhnr
2%, 19%8 in which he expregsed his disagreement with "many of che
past diagnoses™ of Sagastequi, particularly those by Dr. Grubbk and
Cr. Page. He categorically gtated: tesaras i3 ns evidesnce
sagastegul has sver suffered from depression except ag relared to

his l1lifeatyle:; thera 18 no phenomological data to support a
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diagnosis of Post-Traumatle Stress Disorder; and Bagastegui has
never decormpensated or been near paychosie. Dr. Harris also
denied the existenca of Dissociative Identity Discrder and that
Sagastegqui might suffer from such an lllness.

fon October 1, 13%8, without holding an evidentiary hearing,
the Washington Supreme Ceourt denied Vargas's motione withoub
COMMENT .

On Ockober 5, 1%%B, Vargas filed a motlon in the United
States District Court for the Eastern Diatrict of Washington to
act asm Saqgastegui’e nex: friend. Vargas submitcted cha same
eviderncs she had previously submitted to the Washington Supreme
Court; the S5tate alsc submitted the same contrary evidence it had
previcously suvbhmicted. Sagasbeguil filed a Dezlarabion on October
&, 1598, atating his appasiciaon to his mother’ s motion To act as a
next friend., The distrie: ecourt, after reading the file and
Eriefe, held a nearing an Octakar 7, 18R, It did nok, bowewer,
ﬁakg any tesatimeny. Ths court coneluded ehat Vargas faillaed ka
preasot meaningful evidence to support her elaim of atanding,
Thug, the court held it lacked juriadiction :a.act an her Morion
for Stay of Executlch. KNonecthaless, che court determined chac
Vargas had made a substantial showing of the danial of a
conatitutional right with regard to the court’a jurisdicticon.
Pursuant to 2% U.S.C. § 2253, the couzt issued a certifisate of

appaalability. This appeal followed.
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T, THE STANDARD OF REVIEW FOR DETERMIKATIONS OF STANUING TO
INVOKE THE JURISDICTION OF A FEDERAL COURT TO ISSUE A STAY.
A STANDARDS FOR GRANTING A 2TAY.
Under 28 U.5.C. § 2251, a federal court is authorized to

enter a atay of execution pending review cf any habmas corpus

proceeding., In Barefoct v. Eskelle, 463 U. 8. AB0, 8%5 {1%83]), the

Supreme Court ast out the proper atandard Zor granting a stay of
execution: "(tlhe granting of a stay should reflect the presence
of subatantial grounda upon which relisf might be granted.” Tha
Court addec:

In requiring & ‘guestion of some auibstanca’, or a
raupstantial ahowing of the denial of [a Lederal
rignt,’ ckbvicusly the patitioner need not show that he
should prevail on the merits. He has already falled in

that mndsavor. Rather, hﬂ_mJ&t_d:mnnﬂirﬂ;:_iha;_zhg
igsyes aye gebatahlg arond dyriats of reascn; that a

court could reaolwve the ilggues [in a different mannar];
or that the guestiona are 'adequate ba desaryve
ancouragemens to praceed furthar ’

Id. at 8%31, n.4 {citationsg cmitted! (arphamia added) .

Finally, the Courct explained that s@ssntia.iy tha pame
standard exists for o ptay pending & writ of Sertiorari Lo the
Court following the denial of a writ of habeas corpua by a court

of appeals:

"there muet be a rassopnable probabllity thac four

membere of the Court would copalder the underlving lssue
asufficliently meritoricus for the grant of certiorari or
the notatien of probable jurisdietion; thara must be a
pignificant posalbility of reversal of the lower court‘a
decigizsn; and thers must be & likellhood thak
irreparable harm will result if that decisiosn L3 not
atayad.

I3, at B95-& [citationa omitted). Ses alec Maogio . Williama,
464 U.5. 46 {(1983) [applving the atandard for granting of a stay
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pending disposition for certiorari to detarmining whether a stay

granted by & court of appeals should stay in effect).

B. THE REQUIREMENTE FOR "WEXT FRIEND" STANDING

Under Article III, a federal court cannot consider the merits
of a lagal claim unliess the person seeking to invcke the
jurisdiction of the court sstabhlishes the reguisice standing to

sue. Hhitmore v, Arkansas, 495 U,.3. 149, 154 (1835Q). A li:zigant

demonatrates standing by ashowing that she has suffered an injury
in fact that iz falrly traceakle to the challenged acticn and ia
redressable by a favorable judicial decisicon. Steel Compapny v,
Qitigens for a Better Epvircpment, 118 S.00. 1003, L1017 (1938) .

The Supreme Court reccgnized in Whithmore thaz a hakeas
patitioner may demcnatrate scanding as a "nexXt frisnd." 495 U.5.
at 182, A next friend doea not hersself becoms a party to the
habeas petition, "but aiwmply puraues che cause ¢n behalf =f che
datainad parson,. who ramaina tha raal part-y in intarast." Id,
Tha Court eet out "ab leasgt twa Elrmly rooked preregulelbes bz
raext friend’ standlngY,

First, a nex: friend muset provide an adequate

axplanation -- such as inaccegeibility, mental

incompetencs, or other disability -- why the real party

in interest cannot appear on his own behalf ko prasesuks

the accion. Second, the next rfriend wust bha craly

dedicated ts the best interesce of che parson on whose
bekalf ke geexs co litigace and ic has been further

auggedted that a next friend must have some gignificanc
ralacionahip with the real party in inte-est, The
burden is cn the naxt friend clearly to establish the
propriety of his statua and thereby justify the
Juripdicetisn of the courc,

Id, &t Lg3-64 i(citaticne omitzed).
Taues, in order to mest the first prong of next friend

standing, Vargas must ahow tiat Sagastegul is "unable Ea litigaks

1a



QCT=f=88 LE:[4 From:U 3 COLRT OF APPEMLS A155EETAY T=809 P17 Jaz-303

hia own cause dus to mental capacity.® Id. at 165, The Supreme
Court etated ctha test for determining whather a habeag petitionsr
ig competsnt to waive his right to federal review of his
canviction in Rees w. Peyton, 384 U.5. 312, 314 {1366):

whather ha has [the] capacity ta appreciate hia position

and make a rational choloa with respect to continuing or

abandoning further litigation or on the other hand

whather he la suffaring from & mental dissase, discrder,
or defect which may subatantially affect his capacity..

In Fhitmore, the Court concluded that Whitmore, the purative nex:
friend, lacked standing because he failed to pressent "meaningful
evidence" that the real party in intereat was incompatent. 495

U,3. at 165-66.

In Pemoathenes v, Baal, 495 U.5. 731 {18%5C), the Court
granted & motlion Lo vacsabe a siay because tnis court wasa withoue
Juriadiction to entertain a nex:t friend perftion. The Court firat
obgerved that the state sourts had Found that Baal, the real party
in intesrest;, wap acampatent and that the district court had
proparly denied the petitioners’ motion for an evidentiary hearing

because they had not presentsd "‘meaningful ovidence’ of

incompetency.® 455 U.3. at 738 (clcing Whltmore, 4%5 U.5. at

1421 . The Courtc chan hald:

As there was o svidentiary basis for the Court of
Appeals’ conclualen that the Discricr Courkt arred in
declining to copduct an evidentlary haaring, the scay
granted by the court did not '"reflect the presence cf
Bubatantial grounds upon which relief might be granted.®
[Flederal courts are aukhorized by the federal
habeas Etatutes to interfers with the caurae of atace
proceecings only in epecifled circumsrtances. 2Befsre
granting a stay, therafore, federal courta must make
cartain that an adegquate basis exists for che axercige

of fedaral power, In this case, that basis was plainly
lacking.

11
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Id., at 737 [(emphasle added) .

I Brewer v, Tewis, 983 F.24 1021 [1283), this court denied a
artay of axecutlicn sought by a mocther claiming next friend
gtanding. Wa determined that because Ms. Brewer had not presentad
the "'meaningful avidence' necsssary to support [her] claim of
standing, ® ahe was not entitled to an evidantiary hearing cn her
pon’s competbence. Hrayex, 985 F.2d at 1025-1026 f{eiting Bagl, 455
U.85. at 736). For tha same reaason, i1.a. tha abgance of
"meaningfual evidence that [the condemned prisonsr] was suffering
from a mental dipease, disorder or defect chat subatancially
affected hia capaclty to make an intalldigent decision," we also
dismiamed her appeal for _ack of standing. Ig., at 1026 (cilting
Whitmorpe, 435 U.3. at 1lEg].

c. TEE QUANTUM CF PEOOF OF INCCMTETENCE REJUIEED FOR A MEXT

FRIEND TC REQUEST A STAY.

The State urges ue =a digmige Vargas'a moklon for lack of
jurisdiction bacause she has not "slaarly establishaed!" that
Fagamcagul 18 lncowpetent. Varaae, on the other hand, contends
that bacauge the district court ipsued a certificate of probabla
cauess based on a Y"subatancinl showing" ma to juriadiction, we muast
grant an autamatlc atay pending rescluclicon of her peciliticn on the
merits. MNelther party correctly scaces the standard we must apply
in determining whether we have juriediction teo grant a stay of
execution to a "naxt friend.!

Wa conclude that ocur juriediction must be based on
eggentially the same gquantum of evidence whether measured by the

Barefogt atandard for grant of a etay, by the Rhitmore standard

12



OCT=11=-80 18:18  Frem:U § COLRT CF  APPEMLY 4| 55567 T-003 P13 Jewea03

for next party standing, or by the juxtaposition of the two
etandarda. If Vargas has produced meaningful new? svidence that
Sagastegui 1s not competent, she has astahlighad her standing ta
raquest & stay. HNbhltmore, 495 U.5. at 1l64-166; Bgal. 495 U.5. at
T36-737. The same quantum of evidence constitutes a "substantial
showing . . . [that] demcnatrates the [lasue of jurisdictlon is]
debacable among jurists of reasorn,® Barafogk, 443 U.8. a= 883 n.4,
and raises "a reascnable probability that four members cof the
Court would consider . . , the notation of probable juriadiction, -
Id. at 8%5.

No authority regiixes that this court decermine on the merita
that Sagastegui is not compatant bafors wa z2an grant a acay of
@xecution in order te allow the state to conduct an evidenciarcy
hearing to determine if he ip competent. If chis were btrue, thera
would be no diffarsnce betwsen Vargas's ultimate burden of clearly
egtablishing that Sagastegui is incompeternt and the requirement
that ahe produce meaningful avidense that ha is incompetant k=
establieh her standing to ohtain a etay of execution panding a
hearing to determine that lssue.

The suantum of sridonce mupporting Vargas's standing and,
cherefore, Jurliadiccion of this court to exercipa federal
autharity 12 loglcally connected to the degres af authority we are
asked to exerciae. Here, we are not reviewing a habeag petition.
We are merely rezalving whether oF not we nave dyurisdicticn to

grant a stay of execution until ah evidenriaryry haaring can be keld

3 By omw, wa mean evidence that reflects Sagastegqui’s mental
cencitlon since the last atate compabency hearing.

113
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ad to Sagastegui’'s competence. For this limitad purpaas, we
conclude Vargas has standing.
IV. VARSAS PRESENTS SUFFICIENT EVIDERCE OF HER 3TANDING TG

REQUEST A STAY.

As discusaed above, Vargas's atanding depends on & showing by
a spufficient quantum of evidence (1) that she ie Cruly dedicated
toc tha bast interesta of Sagastegui and [2) he is nob competsant to
make the decision whather or nzb be pursue a habeaa petition.

A VARGAS HAS SHOWN THAT SHE REPRESENTS SAGASTEGUI'S BEST

INTZREZTE.

Vargap easily masts the best intereata reguirsment. There Is
esgentially & per ae rule that a parent meets thia prong ol the
next friend standing test, Ses, &.g., Hamiltop v, Texas, 457 0.5,
Til {19%0) (parents); Bvape v, Bennett, 44C U, 5. 1301
{1979) (Rehnguist, J., Circuit Justice} (nether); Gilmors v, Utah,
429 U.8. 1012 (197€) {mather)!; Brawer v, Lewls. %83 F.2d 1021 (%th
Cir. 1993) (mothar). We alss note that otaer merbers of
Eagastegui's famlly and loved ona@ appear to support Vargas'a
petition.

Although Bagastegul insists it im in his best interests to be
exscuted, crediting his posibion bega the guestion of his
competence., If Sagastegui is nob competent Ta ratlonally
datermine his bast interests, his viewpoint i2 not determinative.
Morecver, we reject the contention that, simply because a
coendemn=d priscner wants to be executed, 1t 13 not even *Jebatable
amcns reasonable jurists' whether an otherwise gualified next

friend represents the priscner’s best interests. To accept that

14
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propogition would almost categorically eliminate next friernd
petiticna.

B. SRGASTEGUI WAS COMPETENT PRICR TD AND ON MARCH 11,

1596,

The Suprems Courk has hald that the prerequisite showlng of
the real party in interest’'s lncompetence "ia not satiafied 'whers
an evidentiary hearing shows that the dafandant has given a
knowing, intelligent, and veluntary waiver cf hia right to
proceed.® Baal, 4535 1.3, at 734. A atate court’s determination
regarding a defendant’'e compekency L3 entitled to a presumption of
cerrectness on federal habeas review, Id. at 7353. A federal
court may nobt cwverturn such daterminatisng unleaa thelr
correctneas 13 rebutted by clear and convincing evidenca. 26
U.5.C. § 2254 (=) {1},

Tne Lrial court cwilce determined that Sagastegqu: was
competent - moat raecently IZollowing the hearing haeld on Marsh 11,
1336, The Washington Supreme Tourt explicitly afliizmed thoos
findinge. Unlees thome findinge ares reabukbtad, we cannot concluds
that fagastegul was lncompatent on or kefore March 11, 15%5.
Moreover, bthose findings ars sxtremely well supported by experc
opiniona, paycnological testing, and Sagastegui‘s courtroom
demeancr.

Vargas‘s challenges to the state trial court’s findings at
the March 1536 hearing rest on: (1) affidavics from laypersons who
know Sagastegul that suggeat he is mentally ill and suffers from
miltipie persoralities, {(2) mviderce that Sagmetegui prevented a

full and fair hearing about hie competence by conceallng nis

1t
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mantal illness, (3] the existence of medical reparts about
Sagaatagul’s competence that were not predented te the trial
court, and {4) cha affidavitc of Dr. Frankel that suggests
Sagastegul might suffer from a menzal illnesa that prior experts
failed ktc —ule ouk.

Wone of tha esvidenca prasected by Vargas clearly and
convincingly rebuts the state court's findings based on its March
1996 hmaring. The lay affidavits do presant agsartions that the
examining expercs and the trial ecourt would undoubtedly have found
helpful in azssesging Sagastegui’s competence. Many of these
peddibillities were, however, known to the experts who determined
Sagasteqil wWas nonecheless competent at that tims, Varcas
presents nothing toc suggest that, even in Lhe absance of the £Erial
court’'a findings, this evidence would estap’ish Sagaatequli's
incompetence., Dr. Frankel's report is conciusory, ls not based en
an examinatbisn of Sagastegui, and merely Buggeets the posaibilicy
that Sagacbegui suffars from an undiagnosed mental illnessas whiczh
mignt rendar him incompecanc,

Varwas's challenge to the fullasges and fairness of the crial
colzt hearings alsc Ealls, Although we do notb rule out the
possibility that a defendant's decapbilion ¢ould undermisne a trial
court’gs finding of competence, Vargas 4 asgerclons are noT
sufficiant =2 support such a holding hers. Many of tne experts
wio have examined Sagastegul have recognized that he ia unreliable
and/or deceltiul during examinaciona. Wa decline, therafore, ko

conclude chac all of the expercs and the trial court were fooled

1g
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into believing Sagasteguli i3 competent becausa he liad to them in
order co further a grand sulcidal achems.

Vargas does raisa a kroubling gquesticn about the posainla
withhelding of rslevant information from eche erial court and
axaminere bv the State, Thiz iz fairly apeculative, however. The
anly raport that Vargag is certain exists and was availahle to the
State at the time aof the trial court’'s hearing, but was not
presented, iz Dr. OrukE's report. The State atatbss that it did

not pregant that report ko the trial court becavse Sagaategul

exercimed his privilege to prevent diaclosurs aof the report.

Given the overwhelming evidence of ccmpetence pressnted co the
trial court, however, it is unlikely that Jr. Grabb‘a repocrt wauld
have changed the zourt's findings. We conclude Vargas has not
rebutzad the prasunpkion of the correckness of the state court's
findings from the March 1%9& hearing.

L MEANINGFIL NEW EVIDENCE THAT SAGRSTEGUI IS NOT CURRENTLY

COMPETERNT.
1. THERE IE MO STATE FINDIKG OF SASASTEGUI'E CURRENT
COMPETENCE THAT IS PRESUMPTIVELY TORRECT.

The atate trial court lmot found Sagastegui mentally
competant following its March 11, 19226 hearing. octher than the
determination following that hearing held cver cwo-and-a-halt
years ago, no express judliclal finding regarding Sagastequl's
mental state has besn mads by any court, In its April 30, 1958
cpinion affirming Sagastegui‘e senkence of Zeath, the Washington
Suprems Court limited its consideraticn ta the correctness of the

Erial court‘s determinations arnd therelgre only reviawsd

17
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Sagastequi’s past competence, Sagasteeui, 954 P.2d at 1321-23.
Subsequently, in its Cetober 1, 1998 denial of Vargas's motion ko
participate as a next friend, the Washlngton Supreme Court made nc
findings, written or oral, a3 tc Sagastegui’'s mental competency.
The court he.d no hearing and denied Vargas's motion without
comment. Although the court may have implicitly concluded that
Sagastegui 18 currently competent, we have been presented with
neithar avidenca ko that effect nor authority Eo support presuming
the correctness of such an implLication.®

An implied finding =of a state appellate court chat has nct
conducted an svidenriary hearins doss nct rise o the leve” of the
gsbace Findings presgumed corrsct in Whitmore, Baal, and Brewsp. In
Whicmoxe, the stata trial court had conducted two full aevidentiary
hearings within the preceding twe yeara, both of which were
reviewad and affirmed hy the atate supreme court. 455 U.5. at
151-53. The next friend petiticnaer initiated the federal habeas
procesdinge only thres dave after the last ctabte ouprems courk
decipion. Id, at 153, Tha next friend pecicionar offerad pg
evidence challanging che stace ¢ourt findings or demenstracing &
change in the defendant's cendition aince the findings were mads.
Id, at LE5=-166.

In Baal, the Suprems Court relied zn findinge made by the

state court after a hearirng held one week befcre the petitlionera

4 The Stzate argues that such authority may be found in Sumner
v, Mara, 443 7.9, 5319 (1280). Sumner stands for the mors narrow
propoaitleon that the findinga of a atate appellate court must be
afforded che same presumption of correctness that applies to
findings of a state trial court. Id. at 545-46. The findings at
isave in Summer, nowever, were express and made afcer a full
hearing, Id. at 541-42.

18
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brought chelr Iederal petition. 4%5 U,5, at 732-33., The atata
court expresely found that Paal was ccmpetent and had
irtelligently walved his right to pursue pastoonviction reliasf.
Id. ac 733. The only new evidence introduced by the petitioners
was the affidavit of a psychiactrist who Lhad never examined Haal.
Id. at 733-34. Moreover, the paychiatrist's affidavic merely
agaertad that *"there is reason to believa" that Baal was no:
compatent. Id. at 735-38. The district court ceoncluded, and the
Supreme Court agreed, that the affidavit was '"conclusory and
lacking aufficient foundation or subscance." Id. ac 736.

Ia Zrewar, the crial court had held two full hearings as tc
Brawar’'a competence, 234% F.2d at 1922-24. In 1%68, the court
hald a hearing to determine whether Brewer was competsnt tc plead
guilky., Id., at 1023. Az chis hearing tae trial judse quescionad
Srewer and examined the reports of two peychiatrisra. Id, The
trial ecourt expressly focund Brewer cormpe-en: and accepted his
Blea. Id. Irn Wovember 1552, Brewer moved =2 dismiss his
automatic poat-conviction review. [d, Tha etrial sourt held
another nearing at which the judge queetb.oned Brewar and
determinad chat ne wes competen:t befors granting Brewsr'a motioa.
2d, at 1lo2a. Elsie Brower, the defandart's mother, then Clled her
petition am Brewer's next friend. Jd. In February, 19%3, tha
disgtriek sourt concluded afser a hearing that Eleie Brewer lackad
standing. JId.

Onily four monche had passed between che full evidentiary
haaring held by the states <ourt and the review of Brawar'a

paticion by the federal district court. Marsover, Lhe contrast

13
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berween the evidenca bafore tha Brswar court and the avidence

Yargas presente hers is atyriking. In Brawer we stated:
Here, petitioner Ras suomittad brief affidavita of two
docktors who have naver pmet Brewer 28 well a5 an
affidavic of Dr. Bayless, who examined Brewer and fournd
him cowpecant in 1%88. Dr. Bayless gpaculatas, basad on
infermazion not available to him at thak Eime, that
Brewer’'a mental condibion may have deteriorated during
his iacarcaration, and that Brawer may tow suffer from a
majocr deprassive discrdsr. As ln Zaal, thie concluascxy
evidence is insufficlent :to outweigh the substantial
evidence in the racard damcnatrating che dafendant’s
competance, Within the last twe and ene-half menths, ne

leas than four psychologizcal mxperts have personally
gxamined and testsd Brewsr and found him competent.

Id, =t 1a2%.
2. VARGAS HAS FRESZENTEL NEW MzANINGFUL EVIDZNCE THAT
AMRGRATEGUT' 3 MENTAL SOMNDITION HRS CETERIQRATELD.
Vargas prasents meaningful evidence that Sagastagul’s mental
condition has detericrated aince Marsh 11, 1988, Thia evidencs
terds ta prove that Sagastegui now suffers from mental :llneasas
that ware nct diagnoged at the time of the atate ccourt's findings,
that ha now reguires medication he did not previcusly reguirs, and
that theas lllnesses and medications may suvbetantially affect hia
PIresent comperency. |
Conflicting testimony among Sagaategui’s examlasrs since che
lazt judicial [indlng of compeCency CrearCes, TATner Than
pracliudes, a substantlal lssue ag to Sagastegul’™s currert
competency. On May 7, 1998, Dr. Page diagnoped Sagastegul as
suffering from atypical paychosis and atated that Sagastegui could
dagenerata if taxen off hie surrent paycheotropic regime of
Thorazine and Depakoce, Thorazine is a pevchebtropic drug with

pedative effects and ig indicated for management of manifestations
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of psychotic discrders, severes behaviecral problems, and the
manifeatrations of the manic type of bipolar illness. S8
BPhypician's Desk Reference 2116 {44th ed. 1990}. Depakote is an
antiepiletic drug indicated for use as sole and adjunctive therapy
in the treatment cf simple [patit mal] and complex abeence
~geizures. JId. at 515. ODOepaxote may produce central nervous
system depressicn and has sedative sffecta. Jg, at 51&8. Trus,
Dr. Harria, after exapining Sagastequi cn September 26, 1398,
refected any diagrosis of psychosis and cencliuded chere was ne
evidence cf decompensation oy Sagastegui. [COr. Harria fails ko
explain, however, why facazteguil i3 curreatly being prescribed
doses of Thorazire and Depakote chaz make hin sleep sixteen hours
per day if he suffers from only arn ankiaseia’l perscnality
disorder. Mgreowver, Or. Frankel's cpinion tends tg corrcborate
Cr, Page's conc.usions and rebuts Dr, Harsris's.

The State argueas that Jr. Page could be corrask Sihat
Sagas-agui suffeares from psychosis, bub Sagastegui oculd atiil be
compatant. This i trus. Hdowevar, there ie no evidence kto
aupport guch a concluaion. Dr. Harrils found Sagastsgul compatent,
bu- bamad on the pramise that he waas not revohotiz, nokt that he
wona paychetic but competent. Purther, if dagasategui suffers from
peychosis and has & fragile Srip on reality, as Dr. Page
concludesa, then he definitely auffaera "from a mental disease,
discrder, or defsct which may substantially affect his capacity.®
Eemg, 384 U.5. abt 314 (emphaeis added!. This iz undenlakly
maaningful esviden-ca chat Sacastecul is not competsnt. Again, as

we satated earlier, the avidence pregsnted by Vargas ia new and
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meaningful when compared to the evidence in Whitmore, Baal, and
Brewer.

Although we must accept the state court findirng that
Sagastegul was competent on and before March 11, 19%&, the
evidence Vargaa presenta Erom Or. Grubb and from laypersons
corraborates the new evidence af his current incompetence. Thia
evtidence strengthena Vargas's positicn in at lsast chres relevant
regpectd: (1) ic halps to rebut Dr. Harris's conclusicna; (2},
without denying Sagastegqui’s earlier pericd of competence, it
tends to prove that Zagastequi has nad prior periods of more
gexious mental disease; and (3) it carrsborates Dr. Page’s
firdinga cf current seripua mental illneaa. Moreower, the
evidence alleging that Sagastacuil has a suicidal wish to die seema
at leapt partlally linked to his pavchoeis, indicating char by
reason of his mental illness he may nat ke capable of making "a
rational cholce wikh respect to continting or akandorning furchar

litigatian." Hesa,6 3384 U.S5. at 31l4.

V. VARGAS'S OTHER ARGUMENTS FOR HER STANDING

Bacaume wa conclude Vargas has made the nscessary threshold
showing of standing to support this court s juriedictlon to igsus
4 sray of Sagastagul‘s axecutlon, we do not consider her remaining

arguments in supporc of etanding.

V1. CONCLUSION
Vargas has raised a subszantial guestion aa to Sagastegul’a

present competency by pressnting npew and meaningfal evidence that

a2
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Sagagtagui’'s mental stace has deteriorated since the last state
coempetency hearing two-and-a-half years ago. If Sagastegui is
pregently incompetent, then Vargas will have standlag to file
habsag proceedings as his next friend; otherwise she wi.l neot.
She has, however, met her burden at this stage of che proceadings
by presenting sufficient new and meaningful evidence of
Sagastegui‘s present incompetence to suppert thie court's
jurisdiction to issue a stay of execution to parmic the state
court to conduct a current compatancy hearing.

Accordingly, we reverse the district court’s dismissal of
Vargas*'s applicacion for a4 atay of Sagastegui‘s sxecution, grant 2
atay of his execution, ang remand this proceeding to the district
court Eor remand to tha ptate court to permik the state court Lo
conduc: a hearing te decermine Sagastequi’a present competency.

IT I& 50 ORDERELD.
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L
CILED
Yoxgas v. Lanbert, No. 98-99028  goponry| P 3: 32
FLEINFELD, Ciroulr Judge, digmanti TERAOM. CLEEK
w&&ﬁuffﬁhﬂ

Sagaatequl was determined ta be competent Co make his own
deacisions in hia case aftar sxtansive psyohiacric examination and
judiecial proceadings in the State of Washingteon courts in 13356,
atfirmed by the Suprama Court of Wamhingtarn this April. Stare w,
Bagastequdi, 954 F.2d 1311 (Wash, .9%49). Wow we face last minute

papersl to stay executlon and enable Eagastagui’s mother to zake

1 Aa I reviee my draft, at 10:27 A.M. Alamka time Sunday
Opceber 11, T have not hesn akle o read the majoricy cpinion,
bEecause it has not yet been faxed cr e-mal.ed ko me. Thnie caas,
likn all eve of execution death penaty cases, suffers from tche
defacta of deliberation cavamd by last-minurtensass. We received

faxmg of the sevaral reame of papers Tauraday afterncon, read the
record and preacedsnts as Deas we cou.d Friday, and heard oral
argumant and cenferred Saturday merning. I indicated a tantative
inclination == dissent, but asid I might [as I have bean Haefora)
be parsuaded by the majority apinion and chrose nos to dissent.
Bur the poagibllity of reading each othera' viawe, articulated
more carefully and extangively than is possibla in conference,
desas not axiac, because of last-minutenesa. This werning when I
cama inte chambers a fax was walting for me from Judes Reinhazdt,
prasiding, wicth a date lines saying that it had been senc at 1:56
A.M., and that the majority opinicn, with which he concurred,
would ke filed at noon Pacific time (11:00 A M. my Cimm).
Evidently he had rgviuuad a draft submitced among the mojozity Ior
hia suggestions prior to its heing gent to we. This requires me
Lo dissent in ignorance of what the majerity saya, though I hope
Lo recafive and be able to sgim the majericy opizion kefore sending
this dissent for Illing. My disaent may therefors e unrssponalve
Lo whatever turms cut to be in the majority cpinion (whigzh T have
nat yet aeen), and deprives me of the opporrualty te read khe
majority cpinion befora deciding whathar co disgent,

Thia failure of tiha deliberative process ie a pecessary
coneaguence of the fact tha: the proposed next friend
glrticipatian was not {aitiated ar the apnd of 1885, whan

agaptegui announced his intentione, but inacead during the days
immediazely preseding hia sxeoutiaon.

The Suprame Court has hald that "A court may consider tha
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over his defenge. To succesd, aha must show entileleameit to At am
"paxt friand," that is, to take away from him control of his cass,
Becaupe his competence ta manage hig caae has been conclusively
cgtakiiskhed, ahs muiat ahow that there iz something new, scme new
reason why, beciause of hia mental conditicn, he cannot competently

decide how to procesd. Thers is nothing new of any significance.

Obviously Sagastegul l3 not a nermal, healzhy individual., &
normal . healthy perscn would nob raps, stab and dzown a thres ysar
cld boy, lis in wai:t for his mather, shoot her dead when she came
heme, and then shoot her friend and ams sha lay dying., tell her
"hurry up and die." That is what Sagaszequi did. 2ut thers is no
legal zignificance to whather Sagascegui is mancally nermal. What
macters, all that matters to the case before us, 135 whathar his

mantal abnormalities rendesr him incompatant to make the cricical

last-minute nature of an application to stay sxecution in deciding
whethar to grant eguitable relisf * .2 v, -

Districk Court, 503 U.5. €83 {1992). Last-minuteneas should
indesd raise the bar, nat aonly bacause it may reflast on the
petitisner, but alss because 1t impairs a court’'s ability properly
ta ravisw the record and delibarate. The sharactevistic of death
Papalty cases, that they typicelly last for decades, resgules from
tha aambinatrion af last-minucenass and Zeno's Pazadox {that &
moving body can never raach the and of a line, because ft muast
firvat asver half the lines, then half the remainder, and sc on ad
infinitum). Last-minutenesa mekes dmath penalty ceaes, in which
mistakes ares most intolerable, mors likaly ca coour.

This case is a striking illustration of Zeno’s Paredox in
cpexation. The state trial court did svarything right. 8¢ did
the stATa suprems court. The procsss of doing everyshing righe
took time. Bacauss 1t pecemsarily rook time, thara wams an
interval of time Detwas: the mental examinations they consldersd
and the scheduled execution, That opeced the door, as it
necessarilly doas in any death penalty casaa, to an affidavic from
all «xpert witneds that somethlng had occcurred, or might have
acsurrad, in the time interval. There is oo logical and ta the
procans.

- 3 -
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dacleions in his case, There is noc eavidanca, new or old, that

thay do.

Eagaatequl has, from the tims he got caught. known and
clearly articulated exactly what he wants -- ta allaow his
exectition to procesd, He inaiasted on representing himself, and
rejected 2ppointed counsel. The state commission that sxaminad
Sagqastegui’'s competency reported that he wanted fo "override
defanse counael s plan to fight the death penalby by tha
progaacution with activiatas! testimony from Seatbtle.® He has filed
two sworn affidavits in the past few weaks, September 25 and
Cctober &, saylag, "[i]t le my desire that my executlion schaduled
for October 12, 1998, not ba dalayed.® Ue has been carefully
examined by numerous phvdisians and peychologists to determine
whether hisx choice to allow his execution to procead is Iftself
evidence that he is mantally incompetent to make that decision.
The =stats competancy commiasion raported that "hie reguest is oot
dus te a desire to die, or a4 deeirs to ba punishad ln the extramsa,

bux rather thet life imprisonment wes more severe Lo him.!

The Supcets Cocurt has set cut precisely what must be
eatablisahed for ons perscn to take over ancther'e cese as "next
Exiend." Gilmore v, Utah, 42% U.8. 1012 {1376) is che firat in a
line of casas uniformly denying nexc frisnd scanding co peracns

BEsaking to prevent eXacullon of inomates who wanted to allsw chelr

executions ta proceed. Whitmore w. Arkaneas, 495 U.5. 149 {1990},
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epcpblighed "two fimmly rooted prerequisites far ‘next friend’

acanding:

Fizrst, & "mext friend" muat provide an adegquate explanatison--
such as inaccesalbkility, mental incompetance, or other
dimability~--why tha Faal party in intersst cannot appear on
his own behalf to praosacuts tﬁu action. BSecond, the "next
Friand" wust Ba truly dedicated to thae haat interests of Ehe

pazwon on whose bahalfi he sesks to litigata, and it has besn
further ouggeated that & "naxt frisnd® muat have pome
mignificant ralationship with the real party in intercask.

Whitmore, 495 U.8. at 163-f4. "Tha burden ie on the ‘next frisnd’
clearly to establiah the propristy af hip scazus arnd thereby

Juatify the jurisdiction of che sourt." Jd. an 154.

(O]l na necessazy condition far "next friand+
standing in federal court ls a showing by the
proposed "next Iriend" that the real parzy in
intarsst ig unakla to litigate hiz own cauas
dua bt mantal incapacity, lack of access to
court, aor athsr eimilar disabilircy.

That prerasgquisite for "next friand"
standing ie not satiafied where an evidentlary
hearing showa that the defandarct bas given a

knewing, intalligant, and veluatary waiver of
hia right to proceed, and s access to Sour:

i etharwise unimpsdsd.

Id, at 165.

Demogthenas v, Baal. 495 UU.9. 731 (15350} (per curiam), wvacatasd

a stay wa had granted, whare the priacner wanted his axscutisn to
proceed, and his parents filad last minute next friend papers o

- 4 =
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obtain a atay. We had held that the parents had made "gome
minimur showing of incoempetence" and that evidence in the recard
provided '"at least an arguable basig for finding that a full
evidenciary hearing on competence should have obeen held by the
digerlet court.® The Court reversed ocur decision, because the
sbate court determinacion of competency could ncot be overturned
unless it was not fairly supported by the record. It was, gz a
federal cour: was bound by the state finding under 28 U.3.0. §
2254 (d}. CTCespite a new peychiatric affidavit aseerting "reascn to
believe thie peracn may not be competent," =the Zusrems Court hmld
that the cistriect ccourt had besan correct in denving an evidentiary
hearing, because the poychiatriat's affidavit was noc ""meaningful
evidence! of incompetency" sulficient under Whitmorze.

Id. at T3s.

Subsequently 1in Brewer v, Lewis, 983 F.2d 1021 (5th Cir.
1991), wa Aeld that a condemned prisoner’s mother was not eanciclaed
s an evidentiary hearing on her "mnext friend” procssding, despits
two new doctors’ affidavice ageeziing incompetence, because the
affidavite did not amount bo "meaningful evidence" under
Demcachanes and Whibkmera, The doctors had not perscnally metc che
prisgner, and subxtantcial medical =svidence in the record rrom
thoge who had examined him shewed that, despite hia personality
disordar and etranga notiona of dead people being on another

planet, he wad compaACanc.
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In Helle v, Arave, 18 F.3d £56 (9th Cir, 1994}, we deniad a
cortificatea of probable cause for an appeal of denial of "next
friand" ptatus. Wells was 2 diagnoceesd pehizophrenic with active
delusions., EHe had been detarmined to be compacant anyway, and tha.
Family's naw affidavita about his delupicms were held not Ec be
'meaningful svidanca® under Demcethengs and Whimmors. Mo
gvidentiary hearing was required, despite this naw svidence, and
despite absence of crosx sxamination of the physiciane whosa
reportes had besn the bagla for tha grace determination of

competance.

I do not think this cage can be diatinguished from thisg
axtarsive line of autherity going the othar way. There ilus
parsuacsive evidence that Sagasteguil im nob mantally sourd, bBut
thers is no avidence "meaningful" ypdsr tha Demcathenes and
¥hitmore scandard that he was or is incompatens by reazon of chat
unagoundress to declde not te challenge his exescution. The =tate
AEUFT Wi EQn:nrnad thae Sagastegul might have a mantal discrder
that might affsct his competence, subjected him to extensive
payahiatric and paychological besting to find ouk, and concluded

AffEar axteansive -ﬂriﬂan:i-.r]r procasdinge that he did noc.

The majority earrs in failing properly to apply contrelling
precedent because af arn implicit presupposition that one muat
eithear be mantally healthy or altegether non compoes mentis.
Mental illnesa is nat binary, such that either one is entirely
healthy, or ec insana that he can 4o nothing; it 18 a continuum,

- £ -
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like physical illnese, and cne sao be mantally quite ill yat
gonpetent in many respects. And like physical illness, mental
illness may disable a person for some funcriocns but not others.
Evarycne invelved in Sagastegui's camss has, from the beginning,
reccanized that there is semething wrang with the man, But the
poasibility that the khinge wreng with his mind disable him fzom
dasgiding how to procead in hig casa has baen daciaivaly refuced by

evarwhalming srideanca.

It wasa sbtriking, as I read che trasnscripts of the sxbengive
proecasadings in which Sagastegul parcicipated, just how competent
he was. He ingipced on representing himaelf, because, as he
axplained, ha wantad to contrel his defanse ta preavent hise lawyer
froem bringing in "anti-desath penalty advocates from Seattls. " He
wag glven atand-by coungel to assiat kim, and he used atandby
coungal effestively and conaulted fragquently, He apoke
appropriately. cbjscted carefully and effectively to mattars ha
wantad cut, and vade his pogitiong and the reascnz For tham olaar.
His precision in making a limited waiver of hia medical privilaega,

to allow acassd to eome but not all af his madical history, showed

him ability &0 cpnduct his own iitigation.

At the praliminary hearing on MNovember 21, 1595, Sagastagui
axpreszsed hix daxire co reprasantc himaglf knt the presiding judge
Appaintaed ccunsal apyway. When Sagastegui renewed his requeat for
salf-rapresentation Ak hie Daceamber 1 arraignment, the court
expregaed concern but allowsd him to represspe himsslf and made
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his counsel "Ftand-b¥" counaal instead. At hearinga on December
15 and 13, the judge inguired again abour his weivar af gounael
and asked him numerouls queatisna bafors determining tharc the

walver was knowing, voluntary, and intelligent.

On December 2%, 1385, the stabte supsarior court judge refarred
Sagastagul for a 15 day esvaluation at Easteyn State Hoaspltal
bafora allowing him to represent himself and snter a plea. The
hoppital‘s *sanity commission" detarmined that Sagastegui was
competant to etand trial and noted in its raport that Sagastequt
sald that "[h e would rather be dead ha things than aperd his
whole life in an 8x10 cell in prison." Ha was acting "in a mannsr
he belisves 13 in his Lest interest.¥ In tha discharge summary,
Dr. Cresay noted that Bagagtegul showed Yno avidence whatsoevar of
any mantal digordar of the nature of achlizophrenia or hipelar

igorder . . . hie major diagnesla appeared to be a marked
antisocial personality disorder with narciesistic features . , .
wa =aw no avidencse of depressgion.'! In ita lettar to tha Judge,
the "panity commission” echoad that there wes "no current avidencs
of thaught or mood discrdar or other major illoess. Mz.
Sagastagul ia glear and gogant in thinking, oriented in mll
apherea and goal diracted in behavicr.* The commisasien noted that
he had sxplainad his weiver of counsel "in terme of wanting ‘total
control’ over deacimiens in his defenme.~ Charles Mcilrey, a
Peychologist on the "sanicy commissicn+ also nored that there wag
no avidence of any major mantal illness but was a "sociopathic
individual who ahows no remorse for the death of three peapls .
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[wha] fresly admita that he enjoys killing and yemains at
extrema risk for further acta of vioclence . . . he [ully fitm thas
dlagnoeeis of anti:nciél parsonality digparder which I mee as his

primary diasnosis."

After the "sanity commission" isaced itm rapert, the caae
proceaded £o trial om January 39, 15%§. Sagastegul attampted to
plead guilty to all-three charges of aggravated firec degree
mirder., A second state judge went cver hia atatementce on hia
guilty plea bafsrs sacc4pring che plea. The penalty phase of the
trial began on February 5, 13985 and Eagastégui told the jury that
he was not going Lo present mitigating svidencs and that he
cormitted the murdere and asid, "I likﬁd it. I eajoyed it." The
judqge cnndpctnd a confereanca in chambers Tt enaure that he
undarstood that he had the right to presant mitigating evidence to

the jury. 9dagastegui wag then santengad to death.

On Mareh 11, 1898, the trial court hald a kearing on
Fagastcegui's reguest to waive his rights to a genaral appeal anpd
to the aseistance of coungel for any rﬁviqu.c! his ssntence. The
trial judge requiced Sagastequi to answer a seven pace
guastionnairw %o snsure chat ha fully understood the COnsacuAncRa
of his dacision and then questiened him thoroughly aheur his
ANEWETA TO each WrlLren dquastcion. Jagastegul evan discusped the
peaainllicy of glving a limited wailver of hiz medical records and
the scope of the waiver he was willing to make (he limited it to
disclosing the medications that he was currantly using). The
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cranacript of the hearing shows that Sagastegui waz cogenc,
interaccive with the court, and underatood what was occcurring. He
rephrased questions poeed to him to be sure he understocd what was
being awked, he asked people to repsac things he missed the first
time, be want 9ff record a faw times ta confer wich atend-hy
counsel, and he asked the court reparter 1f she could 'pick up
node. "  When asked by the court to explain why he didn't want

counsel, in his own words, Sagastegul said:

othear than the facr chat it's a right af wine, umm, a lawyer
would hawve a separate and different agenda and goal from whar

I'm txying to accomplishk . . . with me giving up the attorney
and with me giving up the dirmc: appeal and the facc cthat I
want to go through this ax fast as possible . . . having a

Lawyel and golag chrough The direct appeal wouldn’t chance
any way that I would want to run this thing, my appeal. So,
I weuld really appreclate it Iif I waen't forced co have an
attorney and wasn't forced to go through the direecr appeal.

Over the cbjection of Sagascegui that the witnesses ware not
Sompatant to render ar axpert opinlon, the sapntencing court heard
the testimony of all three membars of the "earity commission who
hed svaluated Sagastequi for 15 days and detarmined that ha WaE
compatent. One of the membera teatified that Sagastegui told her
that he wanted the death peanaley because he “did not upder any
ciroummtances want to be locked up for the resc of his 1ife.% Dr.
Cresay testified that Sagastegui was capable of reticnal decision-
making regarding the death panalty and nocad chat Sagastequi’'e
decision "made good aense to me. In faot, I agreed with him. I

woizld do the aame ething.n
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At tha sames hearing, Sagastequi alsc ocbjected & referring to
the commiEsion as tha "ganity commissicn" aa this wag & competency
hearing, not a sanity hearirg, and he chjectsd to che pregentation
of mare than one of the members of Lhe commission as cumulative
and bayond the scope of his waiver of confidentiality. He alas
arguad that evidence of abuses while he was a ¢hild did not matter
kacaupa of the scope of tha Supreme Jourt review that would be
made, In respones to the cestimeny that Bagastesul suffered no
mental illness and his interaction with the court, the atate court
Judge found him to be competent and tc have made & knowing,
voluntary, and intelligent walver of hia righta. Tha judgs alge
poted thabt Sagastegul wazs capable of ratichnal decigion-making and
that his decision seeking the death penalty was nct a suilcidal

damlrs.

on hpril g, 1l9%8, the Suprems Court of Washington reaviawad
tha trial court record and asaled peychological reports and alse
determinesd that Sagastesul made a Xnowing, wveluntary, and
intelligent walver. JState v, Sanasteaqui, 954 P.24 1311 (Wash.
1888}, Under 28 U.2.2. § 22%4, we mume defer to these factual
Tindinga a8 presumprlvely correct unless VAILgas Canl rabut "che
presunptilon of <QrTectness by clear and convincling avidencs." Saa

2lss, Demcsthenss, 435 U.5. at 734.

Tha distriet court, and we, have gone through the recard with
great <are in this ciéem and I cannot see any meaningful evidence

that would reput tha presumpticn of correcchess. The only medical
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evidance that ia new that supports Vargas’ metions is the
declaration of Profemmor Steven Frankel, Ph.D., J.D., &n sxpart on
*disscciative identity disardar.' The othar naw avidencs
perguasively undermines the claim of incompetency. Dr. Frankal
haa never met Sagastezul. Dr. Frankel pave, based on his raading
a report of chasrvationa prepared by the Warhington Department of
Sccial and Healcth Service, that Sagastagul "ecould" hava
"digsaociative ldentity discrder.' This im not meeningful svidensa
for thras reasong: (1) like the dector in Br , Dr. Frankal
naver actually examined Sagastegui; (2) Dr. Frankel says
Sagastegui "eould" have "dissociative identity disordsr," nct chas
he does; and, (3} Dr. Frankal doas not say that Sagastegqui would
e incompetent to procesd in his litigation, even if he does have

guch a disordsr.

Appalliant alsc argues that <4e paychiatric svaluation of Dr.
Pavid Grubb ia meaningful evidence that Sagastagui is lamally
incompatant. Dr. Grubk svaluatad Bagamtegul prioer to the stata
COUrt compatency haaring. Dr. Grubb gave as hia impressicon that
fagagtegul probably had bipolar diecrder, but am of the eims he
sxamined him, Bagasmtegul "shawe oo paychosia, thoughe diserder, or
paranale . . . weuld not saem to be in need af any medication. !
Dr. Grubb was performing an initial mental health unit evaluation
for the prison system, not evaluating Sagastegul for legal
competency. All Dr. Grubb obeerved wrong with Sagastegul whan he

examined him wasz ap inapprapriate degree of "ironic cheerfulness,"
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Nowhare does Dr. Grubb suggest that Sagaptegui was legally

incocmpetant .

Appallant alsc argues that the May 8, 1597 report of
peychologist CGarry Waber and the May 7, 1553 report of
paychalogist Ronald Pege supporh her claim ;hat Bagastegqul i3
incompetant. Dr. Weber’'s svaluation had nothing to do with
Bagaatequi’'s lagal competancy and did not epeak ts it. It waa ko
determine *paycholegical factars which may have a bearing upon his
regquest to live at the Epecial Housing Unit." Dr, wWeher said that
Sagastagul was "orlented and displayed ho signs af mankal or
smoticnal lllness or of impaired contect with reality." Dr. Hebar
told him thab exegution would be hard on Sagastegul‘s family to
which Sagastesui bsld him that "thera ie no umbilical zord
attaching him to anyone else, that he must make the decisions
which ha faeals ara in his owm hegk interesta, and again aald that
hix death would make for more compelling lesssns to cthara.!

Nothing in Dr. Webar'e maport sugSests incospetencs.

Dr. Page's May 7, 1928 wvaluation of Sagamtegul was "to
aEgess poesEible peychosls and sulalde potentlal." Me notad THAT
Sagastagul had bhean prascribed Depakote and Thorazine to
"reportedly decreaps hisz tendency ta affective lakility and
promota msdation, anabling him to aleep 1§ hours per day.® Ha
eoncluded that ha possd *no imminent threat of 5uiciﬁal poteantiallt
and appearsd alert, well-criented, and attentive. In a pupplemant
to his Taport, Dr. Page listed Lis diagncsis as acypical
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peychosis, now in remimsion; alechol abuse, now in remission; and
parsonality disorder NOE." Howheare did Pags suggest thak
Sagastequi waa legally incompetent. The modifisrs "reamigeiont and

. *atypical® mean chat whataver kind of psychomls Sagasteagul may

have, he was not showing eymptoms when sxamined, and it was net

cra of tha ordinary forme of peychosis.

- The only recent svaluation of Sagastegui by any physician who
has examined him is the report ¢f Dr. Chrisclan Harris on
September 24, 13%85, leas then two weeks ago. Dr. Harris
apecifically axaminad Sagaptegqui Lo Jdetermine his "competency with
regard to his continuing to represent himself as his cwn
attorney." D, Harris could "find no evidencs that thie man‘'s
mantal disorderas are impacting hie decision making in the legal
processas invelved in his pleading quilty and hits decision not ke
appeal hia desth senteance.! His diagnosis was antisocial
perscnaliky. He found no evidencea of "any hallucinatory deficik
or dalusianal thinkina" and noted that *hic mental discrdars do
not seaem to be tha basis for hip deciplon to not appeal his
upcoming sxacution.® Dr. Harria concluded thot Sagamemsgul "wizhea
to bs executed rather than serving lifa in prison wichour parcla.=
He concluded by saylng that he doea not "conailder thae wanting to
die ia pneceasarily evidence tha® a parson is demantad or that a
‘mental disorder’ i8 necessarily causing the individual to wigh

for daath."
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In a follow-up lettar, Dr. Harrilia analyred the reporcs of Dr.
Grubh, Dr. Paga, and Dr. Wehar. Though ha disagresd with some of
their disgnostic impresalcns, what ia more important is that Dr.
Harris pointed out that nons of their diagnostic impresslons
conflicted with the conclusion that Sageategul was competent to
maka hia own litigaticon daciaicna. Dr. Harris noted that the
madical records showed no avidencs chat E#gaa:egui has
"decompensated" or been 'near psychosla.* L. Harriz alsc
digputed Dr. Grubb’'s diagnosis of bipelar disorder with depresaive
episcdes, because thers wea no evidence of menic apiszades, He
concludad tha® Dr. Grubk's impresaicn of "explosive dilsorder,
probably related to bipslar dieorder' and posc-traumatic stress
diaordsr, was not supported hy their cbssarvaticons and evalumticons.
Dr. Harris pelnted out that antisocial parscnality dlsorder has
"nathing ta de with the issus af ‘eompetence’ to act as his own

attorney . "

Or. Harria ia tha only physician rso hawvse svaluated Sazastegui
Eqr lagal conpetency since tha "sanlty commigsicn® did so in 15%5.
Evarvthing in Pr. BEaxxis’ raport e consistant with che .
commisalen’ 8 =n£1ia=— £inding that Bagaategul waa and is legally
compatent and that hip mencal discrders do not rendsr him
incompatent. I can find ne svidence, "meaningful® in the

regtriotive fenss of Demopthenss. Whitmore, Brawer, and Wells. to
The COncrary.
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The majority suggest that we nesd ancther hearing, bacause
the last ons wag 21 1/2 years ege. 1 do not see » basmig for chat
in the aythoriciesa. Though Braper menticoned thac there had been a
recent evidentiary hearing, it did not say that such a hearing wasg
necessary. In this case, the district court gave careful
gengideration to all the medical reporce, new and old, submitted
by Sagamtegui, and chars is no apparant reason why azn evidentiary
hearing would diffsr from the argument and consideration of

extenaive written avidence in chim cams,

Appellant argues that becauss he does not wiah to eveoid the
death penelty, Sagastegui must be incompetant. Tha conclusion
does not follow. He repeatedly tald his dectors that his reason
for wanting to allow tha sxesutilon to procesd was to get ourc of
priscn. He ahowed an upderstanding of the significance, and
fearagmeness. of sxecution. The manager af the carrectionel
housing unit where Sagagtsaquil ia kapt Filad an affidavit that aald
whan Sagaatesul hid learnad of tha Waghington Suprema Court e
declaion affirming his death santence, Sagastegui "shock, hie lip
waa gquivering, and he commented about cmly having 120 days to
liva.” This shows that ne understands and fsaars death,
Sagagtegul faczes & Mobmon'z cholce, beatween daath and lifas
imprisonmant, and it is not evidence of crazinass co the point of
incompatence that a 27 year ¢ld man facing this choice thinks
death to be the leap missrable sltsrnacive. Hia behavior

reinforcea cthe prior state court £indings of competency. Dr.

- 16 =



D111 18:22  Pram:l § GOUNT OF APPEALS

LIRLL L H T«D0% P.41/4L  Jobed03

Crespy of tha "sanity commisaion® teatified that "I would dc the
same thing. ™

This i not to eay we ghould let Sagasteguil die becauss he

wants ta. He forfeited his right to do what he wante when hs

murdersd threa peopla. Hut tha stats is sotitled to axesuts him

for those mirders, and he 13 entitcled to control hia defenae or

" the lack of it unless he is ineompetent to do as.
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